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1. General provisions

In order to accomplish long-term ambition of becoming a member of the European Union, the Republic of Moldova has to adopt the total set of rules and standards functioning within EU. The first steps for its integration into the European Union are drawn up in the EU-Moldova Action Plan. Among obligations prescribed by this Plan, the substantial reformation of the Border Guard Service and other governmental bodies with responsibilities at the border are required. As of paramount importance are considered fulfilment of the Articles 49-50 from EU-Moldova Action Plan related to the Border Control Management. From legislative point of view, the following activities are envisaged in the Plan: 

Article 49. Development of a system of efficient, comprehensive state border management on all sectors of the Moldovan border, including the Transnistrian sector.

· Implement the Concept on Border Control adopted on 4 December 2003, in particular the transformation of the Border Guards into a law enforcement agency, and make necessary amendments to national legislation.

· -Enhance inter-agency co-operation (among authorities involved in state border management) as well as co-operation with neighboring countries, including border demarcation and the conclusion of co-operation agreements.

The main aim of this Report is to analyse the current Border Control legislation of the Republic of Moldova, paying a special attention to the State Border Law, Concept of the State Border Guarding of the Republic of Moldova as well as to other legal acts, which substantially affect the overall activities of the BGS. Furthermore, it provides concrete recommendations for elaboration and adoption of the new important legal acts for further functioning of the BGS of Moldova in accordance with the EU standards in the field of Border Control.

2. THE ANALYSIS OF THE CURRENT LEGISLATION OF THE REPUBLIC OF MOLDOVA 

2.1. State Border Law

The State Border Law was adopted by the Parliament of the Republic of Moldova in 1994.

2.1.1. The Structure of the State Border Guard Law

The State Border Law consists of ten chapters:
1) General provisions;

2) State Border Guarding, BGS;

3) State Border Regime;

4) State border zone regime;

5) Border control point regime;

6) Obligations and rights of State administrative institutions of the Republic of Moldova in the sphere of guarding the State border;

7) Participation of local public administration authorities, enterprises, institutions, organizations, public associations and citizens in the State border guarding;

8) Obligations and rights of BGS and territorial units of the BGS in the sphere of guarding the State border;

9) Legal and social protection of the military of BGS, hired personnel on the basis of work contracts, citizens who participate in the state border guarding and members of their families;

10) Final provisions.

2.1.2 General Provisions

The first chapter of law is defines the state border, which is established by the Parliament in accordance with international laws and principles and can only be modified by law. The BGS represents the interests of Moldova at the border. Legislation regarding she state border shall be based on Constitution of the Republic of Moldova and international treaties and agreements.
2.1.3. The Guarding of the State Border

The guarding of State border is conducted by BGS. According to Article 5 only guarding of the air space is responsibility of the Ministry of Defence.

The border guarding is based of conventional principles:
· Principle of legality;

· Principle of transparency;

· Principle of observance of citizens` rights and freedoms.

BGS is a military structure which is responsible for State border guarding and State border defence. The legal status of the BGS shall be determined by the present law and other legal acts. The personnel and equipment of the BGS shall be established by the Government, and the organizational chart shall be approved by the head of the BGS.

Conclusion and Recommendation

The BGS current legal status is insufficient. The BGS will be an administrative State authority, under the supervision of the MoI or Justice (the mentioned possibility is legitimate with EU Schengen Catalogue which is supervision under the auspices of a ministry working in the field of justice and home affairs; the competent public authority is a specialised Police/ Border Guard force (not a military force).

Performing transformation and demilitarization of the BGS into a law enforcement agency will have the following acquirements:

· The determination of appropriate legal status;

· Improvement of progressive and not military structure of the BGS;

· Improvement of  cooperation between  state institutions;

· Improvement of cooperation with other similar structures from EU;

· Possibility to obtain much more international financial and technical assistance;

Performing the tasks of State border guarding, the BGS shall be guided by:
· The Constitution of the Republic of Moldova;

· The present law and other legal acts;

· International treaties (agreements) to which the Republic of Moldova adheres;

· Armed Forces regulations;

· Internal normative acts.
Likewise, BGS shall be guided by the Constitution of the Republic of Moldova, International treaties (agreements) to which the Republic of Moldova adheres, present law and other legal acts, internal normative acts, but not guided by Armed Forces regulations. It is necessary to develop modern separate legal acts which regulate BGS functions in all aspects.

In the interests of State border guarding State Border Guard authorities shall provide an exchange of information and organize cooperation of forces and means with the border guard authorities of the neighbouring countries in a compliance with the treaties (agreements) concluded by the Republic of Moldova with the neighbouring countries in border guarding field. 
Conclusion and Recommendation

According to EU Schengen Catalogue international cooperation in field of border, security can be divided into multilateral, bilateral and local cooperation. In this aspect, agreements with neighbouring countries in cooperation in this field of border management are an efficient tool to increase the border security. This can be realised by establishing appropriate working mechanisms such as exchange of information, establishing appropriate communications channels, local contact points, emergency procedures, handling incidents in an objective manner in order to avoid political disputes, etc.
More attention has to be paid to the cooperation not only with neighbouring countries, but also with other countries of EU. 

It is forbidden to use the BGS for resolving problems that have no relation to the state border guarding.

The BGS effectives shall be constituted of the persons who are citizens of Republic of Moldova. They can be employed as: 

· Military;

· Employed based on work contracts.

Service in the State Border Service shall be carried out in compliance to the Law of military obligations and military service of the citizens of the Republic of Moldova.
2.1.4. State Border Regime

The State border regime related by the present law and other legal acts, by the treaties (agreements) concluded by the Republic of Moldova with the neighbouring countries shall determine the rules of:
· The maintenance of the state border;
· The State border crossing by persons and transport means;
· Authorisation of State border crossing by persons, means of transports, commodities and other assets;
· Usage of water resources, fishing, use of wood and accessorial products of forests and fulfilment of economic activity, research of other activities at the State border;
· Resolving incidents related to violation of the state border regime.
Persons and means of transports can to cross State border on land, in the air space, on river sector in special arranged border crossing places. This places are established on international railway, road and aerial traffic pathway (local border traffic) according international treaties (agreements) concluded by the Republic of Moldova with the neighbouring countries.
Conclusion and Recommendation

According to Article 3 of Schengen Convention, borders may in principle only be crossed at BCP and during the fixed opening hours. Already in the current situation it is necessary to evaluate if in all the BCPs it will be possible for citizens of all the countries to cross the State border after the Republic of Moldova will join the EU.
A State BCP is the territory within the boundaries of the railway stations, bus stations, river ports, airports (aerodrome), open to the international traffic, as well as other establish places, where control is performed and authorization of State border crossing by persons, transport means, goods and other assets is issued. 
Conclusion and Recommendation

According EU Schengen Catalogue facilities should be in place to carry out the compulsory entrance and exit checks. At land borders, entering and exiting cross-border traffic of all kinds should be separated.

Opening new State BCPs, as well as their definitive or temporary closing shall be established by the agreement between the Republic of Moldova and the neighbouring countries.

The State border can be crossed outside the BCPs in a compliance with the conditions and rules established in the agreements between the Republic of Moldova and the neighbouring countries. 

Authorization of State border crossing by persons, means of transport, commodities and other assets shall be issued by State BCPs and it consists of recognizing the legality of the state border crossing by persons, means of transport entering the territory of the Republic of Moldova, moving across the State border goods or other assets or in authorizing State border crossing by persons, means of transport leaving the territory of the Republic of Moldova, moving across the State border goods and other assets outside the territory of the Republic of Moldova. 

As a ground for authorizing the State border crossing by persons, means of transport, goods and other assets, shall serve documents verifying the right of entering or exiting the Republic of Moldova, accompanying documents of means of transport, goods and other assets, issued by the respective state authorities. State border crossing by persons, means of transport, goods and other assets, having valid documents, shall not be authorized in the event if there exist certain grounds, envisioned by the legislation. 

BGS, CS and other institutions shall perform their controls at the State BCPs created by the central public administration authorities. 

The administration of railway stations, bus stations, river ports (quays), airports (aerodromes) through which the State border crossing is authorized, to the control bodies shall offer free of charge necessary rooms and establish places for performing the border, customs and other types of control. The representatives of the administration can participate in carrying out control without interfering with the actions of the control bodies.


 Authorization of the State border crossing by persons, means of transport, goods and other assets envisions:
· Carrying out of the border control;
· Performing the customs control of goods and other assets, belonging to persons crossing the State border, enterprises, institutions and organizations which are involved in external economic activities, in a compliance with the Customs Code provisions;

· Carrying out upon the case, of quarantine sanitary controls, veterinary controls, phyto-sanitary and other types of controls. 
2.1.5. State Border Zone Regime

With a view to assuring guarding and maintaining order at the State border, along the sectors on ground and along the Moldovan bank of the border waters, a border zone shall be established with a width of 10 km. This shall be an integral part of the state border, administrated by the State Border Service jointly with the municipalities. The border regime shall be extended to the border zone. On access roads in the border zone, there shall be established panels with the words “Border Zone”.

To create the necessary conditions for the State border guarding, in the border zone, as well as in the Moldovan sector of the border waters and on isles situated in this sector, the border regime shall be established in the manner determined by the Government of the Republic of Moldova.

The border regime includes the rules of:
· Entering (crossing), temporary staying, movement of persons and transport means in the border zone; 
· Fishing, the use of wood and accessorial products of forests, fulfillment of economic and other activities, use of water resources, fulfillment of social and cultural activity in the border zone;
· Fulfillment of research, prospecting and other activities in the border zone and in the Moldovan sector of the border waters; 
· Record-keeping and maintenance of boats with or without propulsion, of means of movement on ice; navigation and movement on ice in the Moldovan sector of the border waters. 

Entering (crossing) of persons and means of transport in the border zone shall be allowed at the presentation of identity documents, individual and collective permits, issued by the commander of the border guards subunit, on whose sector entering (crossing) of the border zone is carried out, on basis of personal requests of citizens or requests of enterprises, institutions, public organizations and associations. 

Fishing, the use of wood and accessorial products of forests, fulfillment of economic and other activities, related to the use of forest land, subsoil, water resources, fulfillment of social and cultural activity in the border zone shall be regulated by laws and other legal acts, decisions of local municipalities of the border regions, coordinated with the BGS.

Research, prospecting and other activities, related to execution of hydrological, geodesic, drilling, topographic and other works in the border zone and in the Moldovan sector of the border waters shall be regulated by legal acts and carried out with the authorization of BGS. Photographing from airships the sectors of localities in the vicinity of the State border shall be performed with the authorization of the Service of Information and Security of the Republic of Moldova and Ministry of Defense.
Conclusion and Recommendation

The current Regulation which concerns the State Border Regime is satisfactory. The dealing with already mentioned questions is in the competence of each country and there are no specific EU standards which the member states of EU have to adhere to. Analogical Regulation of State Border Regime is also in other member states of the EU.

2.1.6 BCP Regime

The State BCP’s regime includes the rules of entering, staying and exiting the State border by persons and means of transport, of introducing, presence and extraction of goods and other assets. These rules are established with the purpose of creating the necessary conditions for performing the border, customs and other controls.
The State BCP’s regime shall be established by the State Border Service jointly with the Ministry of Transport and Communications and the CS in conformity with the provisions of the present law and the international treaties (agreements) to which the Republic of Moldova adheres.

Entering and exiting the State BCPs by persons, means of transport, as well as introducing and extracting of goods and other assets shall be carried out through places expressly reserved, jointly with the BGS and CS bodies, excluding the possibility of embarkation, disembarkation of persons, loading, unloading of goods and other assets before the fulfillment of the border and customs controls.
Conclusion and Recommendation

The State BCP’s regime shall be established by the Government regulation in order to provide constant regime terms which would be long-lasting and homogenous in all the BCP. It is necessary to make Government regulation “Regulations regarding the Border Control Point Regime”. In the Regulation it is important to pay a special attention to categories of people which are staying/ working in the BCPs, their rights, obligations and etc.:

· control officials – border guards, officials of the customs etc. authorities who perform service (work) duties at BCP;

· supervisory officials – security guard employees of river ports and airports, and employees of aviation safety at airports who perform service (work) duties at BCP;

· persons crossing the State border – persons who have arrived at a BCP in order to cross the State border;

· service personnel – employees of commercial companies, employees of traffic management services, and individual merchants who perform service (work) duties at BCP; 

· visitors – persons who have arrived at a BCP in order to see off (meet) persons crossing the State border, to receive (transfer) a freight, to complete customs formalities or other matters.

The regime shall be determined in conformity with the type of BCP. The regime in buildings, constructions and the territory of a BCP shall be determined taking into account the functional meaning of the relevant building, construction and territory.


Proposals for the structure of regulations can be found in ANNEX I. 

2.1.7. Obligations of BGS and Territorial Units of the BGS in the sphere of Guarding the State Border

The BGS shall guard the state border on ground, border waters, as well as at the state BCPs.

The obligations of BGS:
· To guarantee the non-admittance of illegal changing of the state border tract on ground by means of military technical measures;
· To coordinate the activity of CS and other control bodies, exercise control over the observance of rules of the state border regime, the border zone regime and the regime of the State BCPs;
· To organize the military, intelligence and other activities in the interest of the State border guarding;
· To organize investigations and border operations, upon necessity;
· To reject forays of armed groups in the territory of the Republic of Moldova, armed provocations at the State border, defend the local population and proprietors’ ownership from punishable attempts;
· To prevent and not admit illegal State border crossing by persons and transport means, identify and detain offenders of the State border;
· To reject in the established manner smuggling across the State border of narcotic, psychotropic substances, substances with a powerful action, toxic, poisonous, radioactive, explosive substances, harmful waists, armament, explosive devices, fire guns and munitions, cultural, historical and other valuable objects, forbidden for being introduced or taken out of the country and hidden during control; 
· To assure fulfillment of obligations resulting from treaties (agreements) concluded by the Republic of Moldova with the neighboring countries concerning the issues of the State border regime and other common actions related to the State border, participate in the works of border representation, assure protection and maintenance of the border signs;
· To exercise, at the State BCPs, authorization of crossing for persons, means of transport, goods and other assets, at presentation of documents concluded in a proper manner;
· In the region of their service, to provide to the officials with special mandates, the necessary support in their activity of control over the preservation of natural resources, observance of fishing rules, use of wood and accessorial products of forest and protection of environment from pollution;
Conclusion and Recommendation

On the whole, the BGS obligations can be described as sufficient. However, BGS obligations have to be described in a separate law. In State Border Law there should only be a reference that the obligations of BGS, which is the primary institution responsible for State border, are defined in BGS Law. (A concrete list of BGS obligations is mentioned in chapter 4.3.1.)

2.1.8. The Rights of BGS

The rights of State Border Guard are as follows:

· To build necessary technical installations to prevent illegal border crossing attempts, install telecommunications and communications lines, install and use the equipment and armament in the territories transferred under legal conditions;
· To be present in any sector of the locality, move in their territory during performance of their duties, request proprietors and beneficiaries of plots of land in the border zone to offer space and necessary conditions for the movement of border guards patrols;
· To accompany means of transport and install on these border guards patrols with a view to prevent and reject the violations of the State border regime, the border zone regime and the regime of the State BCPs, and check persons’ identity and accompanying documents on means of transport, check means of transport, goods and other assets transported by them;

· To detain with the assistance of the border guards patrols and perform body checking of persons, people being suspected of violation of the State border regime, the border zone regime or the regime of the State BCPs, bring these persons to the BGS subunits or other places to clarify the circumstances of violations; stop and detain transport means that have violated the aforementioned regimes to clarify the circumstances of violations;
· To forbid entering the Republic of Moldova to foreign and stateless citizens who creates a threat for the national security and legal order, based on information provided by the respective bodies;
· To carry out administrative detention of persons who have violated the State border regime, the border zone regime or the regime of the State BCPs, for a period of up to 3 hours in order to draw up a protocol, and in the event of necessity of identifying those (if the offenders fail to present their identity) and clarifying the circumstances under which the offence was committed – for a period of more that 24 hours with the sanction of the prosecutor, perform body checking of the detained persons, verify their documents, check their belongings, and confiscate this in case of a necessity; 
· To detain, with the sanction of the prosecutor, foreign and stateless citizens, that have crossed the State border illegally and concerning whom, based on the present law, decisions were made to render them to the authorities of the neighboring countries or expel them from the territory of the Republic of Moldova, for the necessary period to execute the decision;
· To detain persons submitted to administrative detention in the arranged premises  of the BGS, and persons detained on basis of criminal procedures – in isolators for temporary detention or the establish rooms of the State Border Service for the detention of persons submitted to administrative detention; in case of a necessity, to put these persons in isolators for criminal pursuit or other arranged premises of the internal affairs institutions; 
· To invite persons to the BGS subunits and obtain explanations concerning the circumstances known by them of illegal State border crossing or other violation of the state border regime, the border zone regime or the regime of the State BCPs;
· To make corresponding notes in the documents on the right of the State border crossing, and in case of a necessity these can be temporarily confiscated, as well as foreign and false documents;
· To confiscate, in the absence of the customs bodies, narcotic, psychotropic substances, substances with a powerful action, toxic, poisonous, radioactive, explosive substances, harmful waists, armament, explosive devices, fire guns and munitions, cultural, historical and other valuable objects, identified during performance of the border control and smuggled across the State border;
· To limit or temporarily forbid the movement of persons and means of transport, as well as restrict access of citizens in special sectors of the locality during the performance of investigations and border operations, other search actions, as well as of actions concerning criminal and administrative violations;
· In a case of jeopardizing of the interests of the Republic of Moldova at the State border, to limit temporarily any works in the border zone, with the exception of defense works and works related to natural calamities or particularly dangerous infectious diseases, notifying the local municipalities, concerned enterprises, institutions, organizations;
· To enter at any hour of day or night the houses of citizens, the territory and the premises of enterprises, institutions, organizations (with the exception of those which have diplomatic immunity status), and carry out examinations in case of pursuit of persons, for whom there are sufficient grounds to be suspected of having violated the State border;
· To use unconditionally, in the service interests, telecommunication means, and in case of rejecting of armed forays in the territory of the Republic of Moldova, carrying out investigations, bringing persons suspected of having committed violations, use transport means of enterprises, institutions, organizations, and upon case, of citizens refunding to the proprietors, at their request and in the manner envisioned by the law, the expenditures and caused damage;
· To request and obtain free of charge from the public administration authorities, enterprises, institutions, organizations and public associations, the necessary information for the fulfillment of the BGS functions;
· To keep record of persons and real dates, necessary for carrying out control over the maintenance of the State border regime, the border zone regime and the regime of the State BCPs, and use for this purpose information systems under the conditions of the legislation;
· To stimulate citizens who gives the contribution in the State border guarding;
· To use guns, fighting equipment, specific means, physical force, trained dogs in cases and conditions envisioned by the present law;
· To detain in the Moldovan sector of the border waters and escort to the closest river port (quay) or other destination, the non-military foreign ships, that have violated the State border regime, in the event that the ship commits a hostile act to the Republic of Moldova, carries out embarkation/disembarkation of persons, loading/unloading of goods and other assets in forbidden places, engages in fishing, using of illicit wood and accessorial products of forest, and other forbidden activities, discharges damaging substances or other wastes and materials, if members of the crew or other persons on board deteriorate the border signs, navigation installation means, other surface of sub-aquatic objects, that constitute the property of the Republic of Moldova. 

The law appoints the cases when the border guards have the rights to use fire arms and special equipment as well as it appoints the cases when it is forbidden.
Conclusion and Recommendation

In general, BGS rights can be described as sufficient, except BGS rights according to Code of Administrative Offences and Criminal Code. However, BGS rights have to be described in a separate law. In State Border Law there only has to be a reference that rights of BGS, which is the primary institution responsible for State border, are defined in BGS Law. (A concrete list of BGS rights is mentioned in chapters 4.3.2. and 4.3.3.)

2.1.9. Legal and Social Protection of the Border Guards, Hired Personnel on the Basis of Work Contracts, Citizens who Participate in the State Border Guarding and Members of their Families

In accordance with the law the border guards have the status of a military. The border guards represent the State and are protected by it. The norms of the law “Social and Legal Protection of Military” refer completely to the border guards as well as several norms of the Law on Police and Law on Carabineers.

Illegal actions committed against personnel hired on basis of contracts and members of their families, related to their work in the BGS shall bring about the responsibility envisioned by the legislation.

Illegal actions committed against citizens and members of their families, related to their providing support to the BGS in State border guarding shall bring about responsibility in compliance to the legislation. 

The social protection of citizens who participate directly in the State border guarding shall be guaranteed by the legislation.

For citizens participating in the state border guarding, additional guarantees and stimulatory measures can be established by the heads of ministries, departments, enterprises, institutions, organizations within the limits of their mandates. 

Conclusion and Recommendation

Dealing with the mentioned questions is the national competence of each country. There are no concrete EU recommendations which deal with legal and social protection of the border guards, hired personnel on the basis of work contracts, citizens who participate in the State border guarding and members of their families. However, the state has to guarantee sufficient legal protection to border guards and people who participate in State border guarding in order to motivate them to perform their duties effectively.

2.1.10. Obligations and rights of Central State Administration Institutions of the Republic of Moldova in the Sphere of Guarding the State Border
The mandate of central state authorities in the sphere of guarding the State border shall be regulated in the Constitution of the Republic of Moldova and present law.
The main task of Ministry of Foreign Affairs – to conduct negotiations with the neighbouring countries concerning the establishing of State border and legal aspects of the State border and by means of treaties, to establish its regime, prepare necessary documents and materials and resolve problems and incidents related to the observance of the State border regime that has failed to be regulated by the State border representatives of the Republic of Moldova.

The main task of The Service of Information and Security of Republic of Moldova – to analyze and protect the political, social-economical and criminal situation in the state border regions, on the international traffic routes, as well as crisis situations in the neighbouring countries, which affect the security of the Republic of Moldova at the State border, to organize collection of information for this purpose and to coordinate the intelligence activity of the security bodies in terms of identifying, preventing and suppressing the illegal activity across the State border or special services and foreign organizations, criminal groups and separate individuals.

The main task of the Ministry of Defence – to be responsible for the State border guarding in the air spaces and to assure the participation of the Armed Forces in the State border guarding on land and waters in the cases and manner envisioned by the present law and other legal acts.

The main task of the MoI – to support the State Border Service in their actions of the State border guarding, to combat illegal activity across the border, to detect and expel persons, who have violated the State border regime and order at the BCPs, to clarify and check the circumstances of law-breakers - citizens detained in an administrative or criminal matters.

The main task of the ministries and departments which perform customs, quarantine sanitary, veterinary, phyto-sanitary and other types of control at the State border – to organize and be involved in measures of protection at the State border of economical, ecological and other interests of persons, society, state, within the limits of their competence, to execute bonding legal acts by all the legal and physical entities in the territory of the Republic of Moldova.
Conclusion and Recommendation

The mentioned Regulation in Sate Border Law has a sufficient legal basis in order to guarantee the responsibilities of institutions in a certain field and institutional cooperation. However, the problems appear when carrying out practical cooperation between responsible state authorities. As the main drawback can be mentioned the insufficient exchange of information among the institutions. 

2.1.11. Participation of Local Public Administration Authorities, Enterprises, Institutions, Organizations, Public Associations and Citizens in the State Border Guarding

The public administration authorities on the border regions assure the conditions of the BGS and bodies authorized by law carry out this activity, to issue with this purpose legal acts and orders within the limits established by the present law and attribute land plots for the needs of state border guarding, exercise control over the usage of land and observance of legislation on protection of environment on these sectors.
Enterprises, institutions, organizations, public associations and their officials provide assistance to the State Border Service, public administration authorities that exercise diverse types of control at the State border fulfil their orders, offer the necessary information for carrying out their activities.

The citizens of the Republic of Moldova shall participate voluntarily in the state border guarding as members of voluntary teams or in a different way. 
2.1.12. Responsibility for Violations Committed at the State Border 

Persons liable for breaking the rules of State border regime, border zone regime and regime of the State BCPs shall bear administrative or criminal responsibility in accordance with the legislation.
Conclusion and Recommendation

Person’s responsibility for Violation Committed at the State border is stated both in the Code of Administrative Offences and Criminal Code. The current regulation in the national legislation is sufficient, except for the competence of Sate Border Guard in investigation the offences. 

2.1.13. Supervision of Observance of Legislation of the State Border

Supervision of observance of legislation of the State border shall be executed by the Prosecutor General and prosecutors in his subordination.

2.1.14. Financial Assistance and Technical Material Assistance of the State Border Guarding
The financial assurance of the State Border guarding shall be made at the expense of the State budget and extra-budgetary means. The extra-budgetary means shall be spent in the manner established by the Government.

The technical material assurance of the State border guarding shall be carried out from land, technical material and other state funds. The norms and the manner of technical material assurance of the State border guarding shall be established by the Government.
Conclusion and Recommendation

The legal regulation which regulates the financing of BGS is sufficient. However, in future in the State budget the financing of BGS should be put forward as a priority in order to provide the development of BGS according to EU standards. 

2.2. Concept of the State Border Guarding of the Republic of Moldova

Concept of protection of State Border of the Republic of Moldova was approved by the Parliament in 04.12.2003.

The concept defines the basic purposes, principles, directions and prospects of development of system of protection and protection of border for the period till 2007.

The legal basis of the concept makes the Constitution of the Republic Moldova, the legislation on border and national safety, other binding acts, and also the international contracts, one of the parties which the Republic of Moldova is.

The concept consists of five parts:
5. General provisions;
6. Bases of a border policy of the Republic Moldova and its realization;
7. Prospects and the basic directions of improving systems for protection of border; 
8. Legal and social protection of the personnel of SBGD;
9. Realization of the concept;
2.2.1. General Provisions

In this section the following is described:

· The cooperation of institutions in order to insure the security and immunity of the State border;
· The purposes of protection of the border;
· The main national interests of the Republic of Moldova in border space area;
· Main principles of protection of border are;
· The basic methods of protection of State border.

2.2.2. Bases of a Border Policy of the of Republic Moldova and its Realization

The basic directions of a border policy are:

· Creation of conditions for maintenance of the sovereignty, territorial integrity and border safety of the country;
· End of the process of international legal registration border and its mode on all perimeter;
· cooperation on border issues with neighboring and others states with a view of struggle against terrorism, smuggling, illegal migration, trafficking, other kinds of criminality;
· The sanction aimed to prevent incidents connected to infringement of a mode State borders;
· Coordination of efforts of the competent ministries, departments and other Structures of the Republic of Moldova on creation and development adequate border infrastructure.
2.2.3. Prospects and Basic Directions for improvement of the Border Protection Systems
In this section the following is defined:

· The system of State border guarding;

· The main tasks of protection of border are;
· The basic activities regarding State border protection;

· The ways to improve system of State border protection;

· Development of legal bases;

· Optimization of activity of BGS;
· Development of border cooperation.
2.2.4. Legal and Social Protection of the Personnel of BGS
Priority directions of realization legal and social protection of the personnel of BGS and other persons participating in protection border are:
· To improve the legislative bases for legal and social protection of personnel;
· Increase of a material standard of living of the personnel, formation and perfection of mechanisms of practical realization the privileges established by the legislation and social guarantees. 

2.2.5. Realization of the Concept

The Concept will be realized by means of the coordinated activity of the central and local bodies’ of state authorities within the limits of their competence, public associations and citizens on realization of a complex of the measures directed on maintenance border Safety of the Republic of Moldova.
The concept states that its realization will be financed completely.
Consecutive, stage-by-stage realization of positions of the concept should guarantee the further development of system of border safety of the Republic of Moldova, and also the decision of questions of international legal registration of border on a basis of the conventional principles and norms of international law.

In the Concept it is scheduled that the concept of protection of border of the Republic of Moldova will be supplemented, specified on a measure of strengthening the Moldavian statehood and formation of new system of interstate relations.
2.2.6. Summary

Analyzing the Concept, it can be concluded that the State’s position and strategic trends are well showed as well as the topical issues of the security of border.

However, there are several drawbacks and consequently the Concept can be defined as declarative:

· The tasks of institution are not specified;

· It is no stated which legal acts should be elaborated in order to implement the Concept;

· There is no deadline for the realization of tasks.

As a main drawback of the conception can be mentioned the fact that from the text of the conception it cannot be understood in which researches the described questions were found. In the Conception there is no statistical data as well as detailed description of the current situation. 

The text of the Conception is too general which can be related to any country in Europe; the text of the Conception lacks the national element. 

3. The Code of Administrative Offences

Tasks of the Code of Administrative Offences are the protection of persons, the rights and legitimate interests of physical and legal persons, properties, a political system and a social order, and also revealing, the prevention (warning), elimination of administrative offences and their consequences, assistance in education of citizens in spirit of exact performance of laws.

For realization of this task the Code of Administrative Offences defines (determines) which act shall be revered administrative offence, establishes sanctions and the order of their imposing, and also Bodies (officials) which are authorized to deal with affairs of administrative offences.

Administrative offences are divided in the following categories:

· Administrative offences in the field of the labour safety and health of the population;
· Administrative offences encroaching property;

· Administrative offences in the field of protection of the natural environment, monuments of history and culture;

· Administrative offences in the field of the industry, usage of thermal and electric energy;

· Administrative offences in agriculture;

· Administrative offences on transport, in the field of road facilities and communications;

· Administrative offences in area of housing and communal services and the accomplishment;

· Administrative offences in area of trade, the finance and domestic crafts;

· Administrative offences encroaching the social order;

· Administrative offences encroaching the established public order;

· Administrative offences encroaching the realization of justice.

According to the Article 201 the officials and institutions, authorized to deal with affairs of administrative offences are:
· The administrative commissions at local agencies of Self-management;
· Specialized and municipal courts;
· Law-enforcement agencies, bodies of state departments, inspections and other authorized authorities.
The articles in the Code of Administrative Offences which are directly linked with the work of State Border Guard are as follows:

Article 191

Infringement of rules of transition of State border;

Article 191/2

Infringement of rules of residing in the Republic Moldova by foreign citizens or persons without citizenship;

Article192 

Infringement about registration or re-registrations the documents certifying the person, registrations documents on the right of residing or transit through territory of  the Republic Moldova of foreign citizens or persons without citizenship;

Article 192/2

Infringement of rules of a mode of border, border regime, mode in check points through border;
Article 199/10

Destruction or damage of border marks.
Conclusion and Recommendation

· In the Code of Administrative Offences the competence of State Borer Guard to examine administrative offences and impose administrative fines is not stated. Consequently, the Section III of Code of Administrative Offences shall be supplemented and it shall be stated that the competence of State Border Guard involves the examination of administrative violations in accordance with Article 191, Article 191/1, Article 192, Article192/2, Article 199/10;

· In the Code of Administrative Offences the range of officials who are authorised to examine the cases of administrative violations and take the decisions in the name of BGS shall be stated;

· Regarding the Article 191/2 and Article 192, BGS has the rights to examine the administrative violations only if it is stated while crossing the State border;

· According to the Article 174/6 and Article 174/6 of the Code of Administrative Offences the consequences of disobedience to police officers as well as the insults of dignity are stated. As border guards are representatives of state authority, it is necessary to supplement the mentioned articles with norms stating the consequences of disobedience of legal demands of border guards and insults of dignity.

4. Proposals for a New BGS Law
Proposals for the structure of law can be found in ANNEX II. 
The proposals for a new law are based on experience of EU Member States - Latvia, Lithuania, and Finland. The incorporated norms in BGS Law correspond to EU Schengen Catalouge recommendations which refer to strategy and organizational structure, infrastructure, staff (personnel), trainings.

The new law is the basis for demilitarization and transformation of the BGS into a law enforcement agency.

4.1. Chapter I.

General Provisions

4.1.1. Purpose of the Law

It is necessary to define the purpose of the Law to show for which reasons the legal act will be used. The Law shall establish the status, functions and structure of the BGS, the principles of funding the organization of Service and the rights and obligations of BGS personnel.

4.1.2. Definitions

Definitions can be included in the Law with a purpose to explain certain terms in case they have essential meaning in understanding the legal act.
4.1.3. What is BGS?
It is necessary to define the place and role of BGS in the system of State administration.

There can be two possibilities according to EU standards:
1st possibility– The BGS is independent institution in system of State administration, which is in a direct accountability to the Government (this option can be used during so called transitional period, i.e. while transforming the existing military structure into a law enforcement agency; according to article 49 of the EU-Moldova Action Plan that shall be done by the end of 2007).
2nd possibility – The BGS is administrative State authority, under the supervision of the MoI or Justice (the mentioned possibility is legitimate with EU Schengen Catalogue that is supervision under the auspices of a ministry working in the field of justice and home affairs, the competent public authority is a specialised Police/ Border Guard force (not a military force).

4.1.4. Legal Principles of the BGS Activities
The BGS shall organize and implement its activities, based upon the Constitution of the Republic of Moldova, laws, international agreements of the Republic of Moldova and other legal acts.

BGS activities should be based on the following principles: 

· Lawfulness;
· Respect of human rights and freedoms;
· Transparency;
· Coordination between openness and confidentiality;
· Constant readiness;
· Cooperation;
· One person management and good fellowship.

The BGS shall protect the rights and legal interests of persons irrespective of their citizenship, social, financial or other status, race or nationality, gender or age, education or language, attitude towards religion, or political or other opinions.

4.1.5. Cooperation with other Authorities

On issues of guarding and control of the border, the BGS shall cooperate with other State and local government authorities, as well as enterprises (companies).

State and local government authorities, as well as enterprises (companies) and their officials shall provide assistance to the BGS in the performance of their duties.

On issues of guarding and control of the border, the BGS shall cooperate with international organizations, authorities of neighbouring state and border guard services of other states.

4.2. Chapter II.

BGS Structure and Deployment

4.2.1. Composition of the BGS
BGS is managed by the Chief (director general) of the BGS. 

Structure of BGS is as follows:

· The Border Guard Central Administration;

· The BGS territorial units;

· The BGS training institutions.

It is not necessary to state in the Law the detailed structural division of units, so that Chief (director general) could elaborate and approved the organisational structure of institutions according to the current situations and needs.

4.2.2. Chief (Director General) of the BGS 

The Chief (director general) of the BGS, directly or through intermediation of the Central administration, shall organise and ensure continuous management of the Border Guard, the guarding and control of the State border. 

Chief of the Border Guard:
· Shall organise and manage the guarding and control of the State border of the Republic of Moldova;
· Shall be responsible for the formulation and implementation of the General Plan for the guarding of the State border; 

· Shall organise the efficient use of the funds allocated from the State budget, approve recommendations regarding the number of BGS staff personnel, the staff position list and remuneration for work; 
· Within the scope of his/her competence, shall enter into agreements on issues regarding the guarding of the border with the border guard services of other states; 
· Shall organise a unified supply system for the BGS;

· Shall organise and carry out operative co-operation with the other state authorities;
· Shall organise professional training and upgrading of qualifications for the border guards.

It is important to incorporate a norm which states that in exceptional cases, the Chief (director general) of the BGS has the right to allow persons, who hold in incomplete drawn up travel documents or without travel documents, to cross the State border.

4.2.3. Central Administration of the BGS
The Central administration of the BGS is the operations authority for the Chief (director general) of the BGS.

The Central Administration of the BGS:
· Shall determine the organisation and operational principles for the guarding and control of the State border; 
· Shall formulate and improve the legal regulation of the BGS;
· Shall coordinate the activities of the BGS with other authorities implementing State authority and administration, as well as represent and defend border guard interests in such authorities;
· Shall implement a unified organisational, personnel and scientific-technical policy in the sphere of the guarding the State border, appoint the managing administrative staff of the BGS, keep records of the BGS personnel, and organise training and upgrading of qualifications for border guards;
· Shall control the operations of BGS units and provide necessary assistance to such;
· Shall formulate programmes for the improvement and the technical set-up for the guarding of State borders and carry out their implementation in practice;
· Shall develop and organise an information base regarding State border guarding;
· Shall co-operate with the border guard services of other states on guarding, maintenance and regimen issues;
· Shall ensure continuous management of the BGS units which are subordinate to it;
· Shall prepare necessary information and materials for the Chief (director general) of the BGS;
· Shall control the execution of the orders and directions of the Chief (director general) of the BGS;
· Shall organise mutual cooperation among BGS units; 
· Shall plan and organise the conduct of operations and material and technical supply for the BGS; 
· Shall organise the renewing, outfitting and maintaining of the State border.

4.2.4. Territorial Administration of the BGS
Territorial Border Guard administration (territorial units) is a territorial administrative authority of the BGS.

A territorial Border Guard administration (territorial units):

· Shall administer the operations of the BGS in the relevant border area territory and BCPs at motor roads, railways, ports and airports existing in it; 
· Shall organise control of persons and means of transport crossing the State border, as well as control the observance of the regimen of border areas, border zones, BCPs;
· Shall organise, within its area of responsibility, cooperation with territorial CS, police and other state authorities units, as well as local governments, enterprises (companies), institutions and inhabitants;
· Shall carry out the financial, economic as well as materials and technical supply to the units ( legal entity);

· Shall carry out the renewing, outfitting and maintaining of the State borders.

4.3. Chapter III.

BGS Competence

4.3.1. Obligations of the BGS

The obligations of the BGS are as follows:

· To guard the State border, border signs and other border constructions, and to prevent any attempts to change illegally the location of the State border in geographical area;
· To carry out surveillance of the land territories, waters and airspace adjacent to the border;
· Not to allow persons and means of transport to cross the State border, or freight and other property to be moved across the State border outside the locations provided for this purpose or in any other illegal way, to detect and arrest violators of State border, as well as detect violators of border area, border area zone, BCPs regimens;
· To organise the work at BCPs together with the CS and sanitary border inspection institutions, to coordinate the activity of the control services working at the BCPs; 
· Jointly with CS institutions, to provide for workplaces at BCPs for other authorities and private persons who conduct border crossing control on other matters pursuant to law or provide services to persons crossing the State border; 
· To carry out border control and allow persons, means of transport, freight and other property to cross the border if the documents granting the right to cross the State border have been correctly drawn up, and the border guard, customs and other State service control operations have been completed; 
· Independently or jointly with CS institutions, to prevent the importation into or transit through the territory of the Republic of Moldova of prohibited items for illegal movement across the State border. Not to allow the movement of goods or other items across the State border, evading customs control;
· To maintain the State border, border zone;
· Independently or jointly with international seaport, airport, sea passenger and railroad station administrations, in cooperation with CS institutions, police, the other state authorities and the relevant local governments to ensure and control the observance of the regimen of the State border, border areas, border zones, BCPs;
· To provide the necessary assistance to the specially authorised State institutions for preservation of natural resources and for controlling the observance of regulations on economic activity, and for the protection of environment against pollution, the extinguishing of fires and the elimination of the consequences of natural catastrophes in the border area;

· To ensure that obligations binding the Republic of Moldova on issues regarding the State border regime prescribed by international agreements, are implemented, and within the scope of its competence, to regulate the incidents associated with violation of the State border regime; 
· To ensure prevention of violations of laws and other regulatory enactments related to border crossing; 

· To examine administrative violation matters regarding violations of the State border, border area, border zone, BCP and to impose administrative sanctions;

· On the State border accept applications from people who wish to gain the status of a refugee.
4.3.2. Rights of the BGS
Taking into account the current situation in the legislation of the Republic of Moldova, in the new Law the rights of the BGS have to be incorporated in a more detailed manner, in order not to have overlaps with other legal acts as well as to cover the entire relevant activity of BGS.

The rights of BGS shall be divided as follows:  

· The basic rights are carried out only in the border area;
· Some of the rights are carried out also within the whole territory of the Republic of Moldova. 

In the Law should be scheduled that the border guards have the rights:

· To examine the documents of persons and control the means of transport and their freight, during the performance of their service duty without limitations of movement;

· For all persons crossing the State border, to examine according to specified procedures personal identification documents and make the necessary notes in them as well as to carry out inspections of all the means of transport crossing the State border; 

· In accordance with procedures and within the terms set out by the law to arrest:

1.  Persons, who are suspected of the committing such a criminal offence or administrative violation that is associated with the illegal crossing of the border or non-observance of the regime of the border areas, border zones, BCPs;
2.  Persons who have attempted to move or have moved across the State border prohibited items to be imported into or exported out of the Republic of Moldova by laws or other regulatory enactments, or otherwise have attempted to import or export goods and other items, evading customs control;
3.  Persons or means of transport being sought and persons located in such means of transport.

· In accordance with specified procedures, to remove and transfer to CS institutions goods and other items that have been found with persons crossing the State border while evading customs control; 

· In accordance with specified procedures, to remove and transfer to police institutions weapons, munitions, explosives, narcotic, psychotropic and radioactive substances that have been found with State border crossing persons who do not have relevant permits; 

· To restrict or totally stop movement across the State border in relation to natural or tethnogeny disasters and particularly hazardous infectious diseases and to restrict or totally stop the crossing of the State border at individual State border crossing places due to technical reasons; 

· In prosecuting and arresting persons violating the border, as well as in repelling armed attacks in the State territory, to utilize the means of communication belonging to natural persons and legal persons, as well as with the consent of the driver of the means of transport, utilize the means of transport belonging to natural persons and legal persons, compensating them the losses caused; 

· To carry out investigatory operations measures (except for measures which are to be conducted in a special manner) in order to prevent and detect criminal offences and other violations of the law, which are associated with the guarding of the State border;

· In prosecuting persons violating the State border or persons violating the regimen of the State border, border areas, border zones, BCPs or BCPs, to enter the premises or buildings that are the property of the State or local government, or natural or legal persons;

· To deny an entry into the country to persons who cannot provide valid travel documents;  

· In accordance with procedures prescribed by law, to expel persons from the State who have entered the Republic of Moldova or crossed the State border without a valid travel document or a permit from the relevant authority or have not observed prescribed procedures; 

· To build up the necessary technical sapper installations, install telecommunications and communications lines, install and use the equipment and armament in the territories transferred under legal conditions;

· To be present in any sector of the locality, move in their territory during performance of their duties, request proprietors and beneficiaries of plots of land in the border zone to offer space and necessary conditions for the movement of border guards patrols;

· To invite persons to the BGS subunits and obtain explanations concerning the circumstances known by them of illegal State border crossing or other violation of the State border regime, the border zone regime or the regime of the State BCPs;

· To request and obtain free of charge from the public administration authorities, enterprises, institutions, organizations and public associations, the necessary information for the fulfillment of the BGS functions;

· To keep a record of persons and real dates, necessary for carrying out control over the maintenance of the State border regime, the border zone regime and the regime of the State BCPs, and use for this purpose information systems under the conditions of the legislation.

4.3.3. Investigation in BGS
It should be defined in the Law that BGS has the rights to carry out investigation.

It is necessary to state that in the competence of BGS the investigation should be carried out according to Criminal Code:

4.3.3.1. Article 361 Manufacturing, possession, selling or use Counterfeit official documents, seals, Stamps or forms:

Manufacturing, possession, selling or use counterfeit the official documents giving the rights or releasing from duties, and manufacturing or selling of counterfeit seals, stamps is equal or forms of the enterprises, establishments, the organizations irrespective of a kind properties and the organizational - legal form - are punished by the penalty in size up to 300 standard units or deprivation freedom for the term till 2 years.
The same actions:

а) Accomplished repeatedly;

b) Accomplished by two or more persons;

с) Accomplished concerning the document of special importance;

d) Entailed causing of damage in the large sizes to the interests of public or the rights and to interests of physical or legal persons protected by law - are punished by the penalty in size from 200 up to 600 standard units or imprisonment for the term of 1 year till 5 years.
4.3.3.2. Article 362 Illegal transition of border of the Republic of Moldova 

Illegal transition of border of the Republic of Moldova - it is punished by the penalty up to 400 standard units or imprisonment on term from 1 year till 3 years.
The same action accomplished repeatedly – it is punished by the penalty in size from 300 up to 600 standard units or imprisonment for the term of from 2 till 5 years.

The actions stipulated by parts (1) or (2) connected to violence or accomplished with application of the weapon – are punished by imprisonment for the term of 3 till 8 years.
4.4. Chapter IV.

Use of Physical Force, Special Devices, Service Dogs and Firearms in the Guarding of the State Border

4.4.1. Use o Physical Force, Special Devices and Service Dogs in the Guarding of the State Border

Border guards, during the performance of service duty, have the right to use physical force, special devices, as well as utilize service dogs, in order:

1) to repel an attack on border guards and other persons;

2) to arrest law-breakers who, with malicious intent, do not submit to or resist border guards; 

3) to repel assault to buildings, separate premises and means of transport that are guarded by border guards, as well as to liberate these objects if they have been taken over by armed persons. 

Before using physical force or special devices, a person (persons) shall be warned regarding the intention to use such, except in cases when delay in using physical force or special devices causes a direct threat to the health and life of the border guard or may cause other serious consequences or when such a warning is not possible in a specific situation. 

The type of special device used shall be determined by the nature of the specific violation and the individual features of the person committing the violation. In using special devices, the injury caused by such devices shall be maximally restricted, and first aid shall be ensured for victims if it is necessary.

It is prohibited to use wrestling techniques and special devices, as well as to use service dogs, against persons with visible signs of disability and minors, except in cases when their actions threaten the life or health of other persons or when they demonstrate armed resistance or conduct an armed attack. 

4.4.2. Use of Firearms in Guarding the State Border

A purposeful shot shall be deemed to be use of a firearm.

Border guards have the right to keep and carry a firearm. The procedures for keeping and carrying service firearms in their possession shall be determined by the instruction approved by the competent authority.

As for the special procedure defining keeping and carrying firearm, the authorized official can be defined by:


1) Chief (Director General) of the BGS;


2) Other competent State institution.

A border guard is entitled to use a firearm in order:
· To repel an armed attack in the territory of the Republic of Moldova or to terminate armed resistance by attackers;
· To arrest a person violating the State border, if there is no other way of arresting the person;
· To repel an attack and to terminate resistance, also an attack and resistance by unarmed persons, if actual threats are created to the life of the border guard or other persons and if it is not possible to prevent such or if it is necessary to prevent an attempt to obtain a firearm through violence; 
· To stop a mean of transport, causing damage to it, if its driver through his or her actions is causing actual threats to the life or health of a border guard or other persons and does not submit to a request by a border guard to stop the mean of transport and if there is no other way to arrest the driver.

Before using a firearm, a warning that it will be used must be given. If necessary, a warning shot may be given. 

A firearm may be used without a warning if the attack is sudden or if weapons or any other type of mechanical means of transport are used in the attack.

A border guard has the right to use a firearm to give an alarm signal or to summon help.

It is prohibited to use a firearm:

· against persons with visible signs of disability and minors except in cases when their actions threaten the life or health of other persons or when they demonstrate armed resistance or conduct an armed attack; 
· in cases when other persons may suffer as a result of its use. 

4.5. Chapter V. 

BGS Personnel

4.5.1. BGS Personnel

The structure of personnel of the BGS has to be focused on people with special service ranks.

It shall be stated in the Law in which categories the persons with special service ranks are located:
· Officers;
· Non-commissioned officers (common border guards).

In the Law such a category as BGS trainee shall be scheduled.

In the Law it is necessary to schedule such a norm that in order to fill positions which, due to various circumstances, are not possible to staff with border guards, employees may be hired for such positions. 

4.5.2. Basic Principles of BGS Recruitment

The basic criteria to which a person has to correspond in order to be an employee in the service at BGS shall be stated in the Law:

· To be the citizen of the Republic of Moldova;

· Restrictions of age (from which to which age);

· To have faultless reputation;

· To have definite education (level of education);

· Level of the knowledge of official State language.

The factors according to which a person cannot be recruited in the service of BGS shall be stated in the Law:

· At presence of a conclusion of the commission of medical examination that the person on a state of health is unsuitable for service;

· If the person has been condemned for the going crime in spite of the fact that the previous conviction has been cancelled, also if the person has been condemned for a crime on imprudence or criminal offence and a previous conviction is not cancelled yet;

· If the person has been dismissed from public service for service offence (it is possible to foresee a concrete time - if from the date of dismissal from public service has not passed 5 - 10 years); 

· If the person is appointed to the post in which the spouse serves, a husband, wife, nearest relative if they on a replaced post have been directly subordinated to each other;

· The person who is a member of the organization, forbidden in the order established by laws.


If a necessity occurs, the Law can be supplemented by other restrictions.

In the Law, before recruitment at the service, a possibility to check the person through police records and other relevant registers, to have medical examination and have physical training, shall be scheduled.

The Law shall contain a delegation for the Government to issue more detailed regulations which regulate the recruitment of personnel in the service.

4.5.3. Oath

All border guards, upon entering the BGS, shall take the following oath:

“I, a Moldovan border guard, recognizing my responsibility to my nation and before the law, pledge and swear: my loyalty to the Republic of Moldova, its Constitution and lawful Government; to guard and defend the State border, conscientiously to carry out the border guard duties entrusted to me in accordance with the laws of the Republic of Moldova, not to spare my strength, health and life for the benefit of the Republic of Moldova.” 

4.5.4. BGS Officers

In the Law it is necessary to define that BGS officers included as officers of the BGS are persons who have joined the BGS on a voluntary basis, who have finished the “Alexandru cel Bun” Military Institute of armed forces of Moldova, foreign interior and military training institutions or officer courses, and who have had the rank of Border Guard Officer awarded to them.

Persons with a higher education, who have mastered specializations necessary for the BGS, shall be included with BGS officers, and they shall be awarded the service rank of BGS officer after completing the relevant professional preparation course at BGS training institutions.

BGS officers shall be accepted into the service by the Chief (Director General) of the BGS with his/her order.

BGS officers shall enter into BGS contracts for a term of service that shall be not less than five (ten) years.

4.5.5. Non -commissioned Officers (Common Border Guard)

Included as non-commissioned officers and other ranks of the BGS shall be persons who have been accepted into the BGS on a voluntary basis, who, in terms of education and professional preparation, comply with the requirements specified for BGS non-commissioned officers. 

BGS non-commissioned officers shall enter into BGS contracts for a term of service that shall be not less than three (five) years.

BGS non-commissioned officer’s ranks shall be accepted into the BGS with an order from the relevant BGS administration or its equivalent unit head.

4.5.6. BGS Employees 
In the Law it is necessary to define that regulating legal acts of the Republic of Moldova of the legal labor relations are related to the BGS employees.

4.5.7. BGS Trainees
Citizens, who wish to serve in the BGS, shall be employed as trainees in positions intended for border guards and an employment contract with them shall be entered into for a term of up to six months.

A trainee is not entitled to carry out the duties of a border guard independently; he/she shall operate under a direct supervision of a border guard. 

A trainee shall receive a base salary corresponding to the BGS position in which he/she is training; however, he/she shall not receive the supplements provided for this position. The training period shall be counted into the term of service in the BGS.

At the expiration of the employment contract term, the relevant BGS official shall decide on acceptance of the trainee into BGS service and on the awarding of a service rank or release from employment in relation to the expiry of the employment contract term.

4.6. Chapter VI.

Service Ranks

4.6.1. Awarding and Removing of BGS Service Ranks, BGS Promotion in Service Rank

In this chapter of the Law it is necessary to define:

· What are the possible service ranks in BGS;

· Officials (institutions) which have the right to award with a service rank;

· Terms for receiving a service rank.
4.7. Chapter VII.

Service Process in the BGS
4.7.1. Appointment to Positions

Border guards may only be appointed to vacant positions, which are provided in staff position lists.

If a border guard has been temporarily assigned to a position, he/she shall be appointed to the position in a temporary acting capacity. 

If, due to unforeseen circumstances, the performance of duties for a position has been suspended by the unit supervisor, and no-one has been appointed in a temporary acting capacity to the position, the performance of the duties for the position shall be assumed by the official holding the next highest position and this shall be notified according to the procedures of subordination.

Border Guard officers shall be appointed to positions by the Chief (director general) of the BGS. 

Border Guard non-commissioned officers shall be appointed to their positions by the head of the BGS administration or its equivalent unit.

4.7.2. Assessment of Border Guards

In the Law it is necessary to schedule the norms which state the following:

· All the border guards have to participate in certification; 

· Right to organize a certification committee; 

· Frequency of certification (operating and extraordinary);

· Legal power of decisions taken by certification committee;

· A delegation to Chief (Director General) to issue more detailed instruction which regulates the order of certification in BGS.

4.7.3. Transfer of Border Guards

Border guards shall be transferred from one service location to another in the interests of the service or on the basis of their own wishes by order of the Chief (Director General) of the Border Guard. 

Within the scope of the BGS administration, Border Guard non-commissioned officers shall be transferred by order of the head of the relevant administration. 

In eliminating positions in BGS administrations or in restructuring them, the border guards from these administrations shall be appointed to vacant positions in other administrations. In such cases border guards who do not have the relevant service experience may be appointed to positions one service rank lower. 

In cases when border guards are sent to perform their duty for authorities outside BGS units, the appointment, remuneration and supply procedures for the border guards shall be determined by Chief (Director General) and Chief of competent authority. 

4.7.4. Suspension of a Border Guard from Position

Border guards may be suspended from their position if an official service investigation is begun or criminal proceedings have been initiated against them.

The suspended border guard shall remain in his or her position until the case is examined, but for the performance of the position, a person shall be appointed in a temporary acting capacity to the position in his or her place. 

If a border guard is acquitted and reinstated in the previous position, he or she shall be paid from the day of suspension the full remuneration provided for the staff position.
4.7.5. Discharge from Position

Border guards shall be discharged from their position in relation to: 
· Their own wish;

· State of health;

· Unsuitability for the position occupied;

· Breach of discipline;

· Amendments to the staff position list.

4.7.6. Retirement from Service of BGS
Border guards shall be retired from BGS in relation to: 
· Their own wish;

· Attaining a specific age;

· Reaching the end of the term of service;

· State of health;

· Reduction in the number of service personnel;

· Expiry of the term specified in the contract; 

· Election or appointment to a position at another authority;

· Unsuitability for service;

· Breach of discipline;

· Conviction for the commission of a criminal offence.
4.7.7. Awards and Punishments


It is necessary to state types of awards, in which cases border guard receives awards and the circle of officials who are authorized to confer a distinction. 

It is necessary to state in which cases border guard can be punished, the types of punishment, procedures of investigation to recognize a breach of discipline and a circle of officials who are authorized to take a decision about the punishment of a border guard. 

As for the service process in BGS, a delegation to the Governments shall be scheduled in order to issue more detailed regulations which regulate the process of service as in the Law there should be included only the main directions not detailed accounts.
4.8. Chapter VIII.

Legal Protection and Operation Guarantees for Border Guards 

4.8.1. Legal Protection of Border Guard

A border guard is a representative of State authority, and the lawful requirements put forward or orders given by him/her in performing service duties are to be mandatory implemented by all persons. Disobeying the lawful requirements of a border guard shall be punished.

A border guard is under the protection of the State; the life, health, dignity and honor of a border guard are protected by the State.

Defamation of a border guard, resistance to a border guard, threats to the life or health of a border guard, and actions that interfere with the execution of duty shall be punished in accordance with procedures specified by laws.

A border guard shall not be liable for material and physical harm done within the scope of service authorization to a law-breaker who at the moment of arrest does not submit or resists.

4.8.2. Border Guard Remuneration
Border guards shall receive remuneration for service, included in which shall be a base salary, a supplement for service rank, a supplement for term of service and other supplements. The amount of remuneration shall be determined by the Government.

4.8.3. Operational Guaranties for Border Guard

A border guard shall not be bound by the orders and the decisions of parties and other public and political organizations and movements or their representatives.

Interference with the activities of the border guards by parties and other public and political organizations and movements or their representatives is prohibited.

Border guard actions during necessary self defense, extreme necessity or justified professional risk situations shall not be deemed a violation of the law.

Losses caused to the property and health of a border guard or his or her relatives in relation to the service activities of the border guard shall be compensated in full from the State budget. 

4.8.4. Service and Employment Rights of Border Guards

A forty-hour working week is specified for border guards.

If necessary, on the instructions of the head of the BGS administration or its equivalent unit, border guards may be involved in the performance of service duties beyond the specified working-time norms, with payment of remuneration to be made for this proportional to the worked time. 

In this chapter it s necessary to show to which extent the legal acts of legal labors relations of the Republic of Moldova correspond to the border guards.

4.8.5. Leave

Border Guards shall be granted the following paid leave: 
· An annual leave;

· A supplementary leave;

· Educational leave, if a border guard is acquiring a specialty required by the service at a higher education institution.

In the Law in is necessary to state the lengths of annual and supplementary leaves as well as the cases when border guards can have supplementary leave.
It is not permitted to compensate for the annual leave in money, except in cases when a border guard has not used his or her leave and is released or retired.

In exceptional cases, the annual leave may be transferred to the next year.

A border guard may be recalled from his or her annual leave only due to special service circumstances by order of the Chief (Director General) of the BGS.

4.8.6. Social Guaranties for Border Guards

It is necessary to define which social guarantees border guards have:

· contributions;

· compensatory payment;
· rights for medical care;
· rights for education;
· rights for living accommodation;
· rights to use State’s and municipality’s means of transport
· etc.
It shall be stated that more detailed procedure of application of social guarantees has to be established by the Government.

4.8.7. Pensions

Border guards have the right to a pension for their term of service in accordance with laws and other regulatory enactments that regulate the procedures for granting pensions for terms of service for employees in special state authorities.

4.8.8. Prohibitions for the Border Guards

A border guard is prohibited to organize strikes and participate in them.

Border guards may not participate in political parties and other political organizations and movement activities. For the duration of their service they shall suspend their activities in such.

Immovable property belonging to border guards and property under their administration may not be an obstacle or an impediment to the performance of service duty or their transfer from one unit to another. 

4.9. Chapter IX.

Provisions for the Wearing of Uniform
4.9.1. Provisions for the Wearing of Uniform
For the duration of service, all border guards shall wear the uniform and the identifying insignia issued to them and, depending on service requirements – shall carry the provided for weapons and accoutrements.

As confirmation of their authority, border guards shall be given a service identification document.

Depending on the service requirements, border guards may be permitted not to wear uniforms during the performance of service duty. 

4.9.2. Uniform Wearing Prohibitions
The wearing of a uniform by a border guard is prohibited at political rallies, meetings and processions. 

Border Guard uniforms and accoutrements shall be regulated by Government regulations.

4.10. Chapter X.

Transitional Provisions
4.10.1. Entry in to the Force

Taking into consideration the harmonization and adoption of legal acts, it shall be stated that the Law is enforced not later than June 1st, 2006 (elaboration time – January 1st, 2006).

Simultaneously with the enforcement of the Law, the following regulations of Government enforce (ANNEX III).

· 4.10.2. Implementation of the law During the Reorganization Period of BGS

In the Law the following has to be scheduled: 

· As for the obligatory mandatory soldiers, the legal acts which regulate the obligatory service of the Republic of Moldova are related;

· Other legal acts have to be adapted so far as they do not contradict this Law.

5. PROPOSALS TO OTHER LEGAL ACTS
5.1. Equipment and Technical Facilities 
To ensure the performance of border guarding, it is necessary to develop State regulations – Regulations regarding Equipment and Technical Facilities necessary for Performance of Border Control.

In the regulations it is necessary to regulate the following issues:

· In conformity with the intensity of traffic of persons and means of transport and the types of means of transport to be controlled, State border crossing locations shall be equipped with the border control equipment and technical facilities in such an amount which guarantees the performance of the necessary border controls in the border control zone or directly in the means of transport;
· The State border crossing locations shall be equipped with border control equipment in assemblages of upper, intermediate and minimum level. Assemblage levels of border control equipment at State border crossing locations are specified in Annex 1 of these Regulations, but border control equipment and division thereof in assemblage levels is specified in Annex 2 of these Regulations;

· Border control technical facilities are a part of the border control zone infrastructure of the State border crossing location and the assemblage thereof has been specified in Annex 3 of these Regulations;

· Border control in a newly built, reconstructed or enlarged (restored) border crossing location shall not be commenced whilst the relevant border crossing location is not equipped with border control equipment and technical facilities in conformity with the requirements of these Regulations.
Example for Annex 1 
Assemblage Levels of Border Control Equipment at State Border Control Locations

	No.
	Border crossing location
	Border
	Complement level of border control equipment


Example for Annex 2 
Border Control Equipment and Division Thereof in Assemblage Levels

	No.


	Border control equipment
	Assemblage levels of border control equipment

	
	
	upper
	intermediate
	minimum


Example for Annex 3
Border Control Technical Facilities and Assemblage Thereof at State Border Crossing Locations

	No.


	Border control technical equipment
	Assemblage of border control technical facilities

	
	
	Motor roads 


	Airports
	Railway 
	River Ports


5.2. Procedures by which Persons Cross the State Border

Taking into consideration the fact that regulations which regulate the procedure of persons’ crossing the State border are described in several legal acts, a single legal act (law or Government regulation) could be developed – Procedures by which Persons Cross the State Border of the Republic of Moldova.

Structure of the Law (Government regulations):

5.2.1. Chapter I.

General Provisions

5.2.2. Chapter II.

Obligations and Rights of Persons at State Border Crossing Locations

At the State border crossing locations persons shall have the following obligations: 
· Upon going or driving into the State border crossing location to prepare valid travel documents for presentation; 
· To observe road signs, informative signs or instructions by control officials; 
· To answer the questions posed by the control officials regarding oneself and the purpose of the journey, as well as to fulfil other lawful requests of the control officials; 
· Upon request of the control officials to present for examination: 
· Valid travel documents as well as the documents specified by other regulatory enactments, which are necessary for crossing the State border; 

· Means of transport in their possession and their documents; 
· Goods in their possession, their accompanying documents and personal belongings (luggage); 
· To provide oral and written explanations to the control officials regarding activities or events related with State border crossing violations or attempts thereof, or violations of these Regulations; 

· To inform the control officials regarding weapons, ammunition, special means, explosives, narcotic and psychotropic substances, radioactive substances or other items or substances at the disposal of the person (including those in the means of transport) for the transportation of which a special permit is required. 

At the State border crossing locations persons have the right to receive the following information: 
· Given name, surname of the control official; 

· Procedures and sequence of control; 

· Reason for detention; 

· Procedures for examining violations matters;
· Procedures for appeal of the decisions taken. 

At the State border crossing locations it shall be prohibited for persons to: 
· Use alcoholic beverages, narcotic, psychotropic or other intoxicating substances; 
· Take photographs or film without the permission;

· Interfere with the performance of official duties by the control officials as well as to disturb public order; 
· Carry (transport) loaded firearms (loaded firearms may be carried –transported-  in the cases provided for in other regulatory enactments); 
· Be present in the premises of control services without permission; 
· Smoke outside of specially designated and marked places.
5.2.3. Chapter III.

Crossing of the State Border on a Priority Basis

The holders of the Diplomatic and Service passports as well as official representatives from International Organizations are permitted to cross the State border on a priority basis. 

Likewise, the following categories of persons are permitted to cross the State border on a priority basis: 

· injured or ill persons who need emergency medical assistance and who are accompanied by medical practitioners; 
· pedestrians; 
· bicyclists; 
· persons crossing the State border by: 
· regular international route buses; 

· emergency means of transport; 

· means of transport with diplomatic registration numbers; and 

· horse-drawn carts;

· In other cases provided for by international agreements or in exceptional cases by permission of the Chief (Director General) of the BGS.
5.2.4. Chapter IV.

Obligations of Passenger Carriers

A passenger carrier shall: 
· upon the request of the control officials ensure undisturbed inspection of the means of transport in their possession, as well as examination of the documents of the crew and the means of transport necessary to cross the State border; 
· provide the control officials with information at his/her disposal regarding a person and his/her luggage if there is a suspicion regarding illegal crossing of the State border, as well as upon the request of the control services; 
· together with the airport, river port or railway traffic management service ensure conveyance of the means of transport to the border control zone so that a person has a possibility to move only by the designated roads or passages of the State border crossing location, without evading border control; 
· if necessary, by agreement with the control officials, distribute and collect passenger entry/exit forms or submit to the control officials passenger lists if such are used in the carriage of passengers or it is provided for in other regulatory enactments;

· upon the request of the control officials and in co-operation with them ensure that a person who enters the Republic of Moldova by a carrier’s means of transport, but at the State border crossing location is not admitted into the State is conveyed back to the state from which the person has entered the Republic of Moldova or the state which issued the travel document, or to any other state in which the entry of the person is guaranteed. 

Carriers performing regular international carriages of passengers by buses and trains shall coordinate with the control services State border crossing schedules of the means of transport. The violations of a person may not be a reason for detention of such means of transport at the State border crossing location. 

5.2.5. Chapter V.

Border Control in Respect of Persons
Border control in respect of persons shall include a set of procedures for checking persons and their travel documents, means of transport in the possession of the persons and their documents, as well as the luggage of the persons, in order to determine the right of the persons to cross the State border.

There are the following types of border control in respect of persons: 
1) Minimum border control – personal identity check on the basis of the presented travel documents and check of the documents of the means of transport specified in regulatory enactments (if the person crosses the State border by a means of transport); 

2) Full border control :

· Personal identity checks on the basis of the travel document of the person; 
· Check of the documents necessary for a person to cross the State border, control of the existence of a visa or residence permit (if such is necessary) and check of the validity thereof; 
· Check of the presented travel document, visa or residence permit by using technical means of examination; 
· Check of the pre-conditions for person’s entry or exit or residence of aliens and stateless persons in the Republic of Moldova; 
· Interview of the person in order to check the declared purpose of the State border crossing and obtain the necessary information for taking medical sanitary measures to prevent the spread of dangerous infectious diseases; 
· Check in respect of compliance with the restrictions, prohibitions or other conditions specified for a person or his or her travel documents by using databases and other sources of information; 
· Border control in respect of the means of transport if a person crosses the State border by a means of transport in his or her possession. Border control in respect of a means of transport shall be performed in accordance with the following procedures: 
· check of the documents of the means of transport specified in regulatory enactments; 
· check of the registration and identification numbers of the means of transport;

· check on respect of compliance with the restrictions, prohibitions or other conditions specified for the means of transport for State border crossing or usage on the basis of the presented documents, as well as by usage of databases and other sources of information; 

· Personal luggage checks. 

Different types of border control may be applied to persons and means of transport by which they move. 

Every person shall be subjected to at least the minimum border control. 

Application of the minimum or full border control shall be determined in each specific case by the official of the State Border Guard who is performing the control. 
The flow of persons and means of transport subject to minimum and full border control may be separated at the State border crossing locations. 

Border control in respect of persons may be performed at specially arranged places in the border control zone or directly in the means of transport. 

If it is not possible to carry out all the necessary checks in the border control of entry and exit, priority shall be given to the border control of entry. 

5.2.6. Chapter VI.

Procedures by which Children Cross the State Border
It is necessary to establish a stricter control for children to cross the border in order to guarantee that children are not leaving the Republic of Moldova illegally. 

6. NATIONAL AND INTERNATIONAL COOPERATION

6.1. National Cooperation 

The cooperation between the BGS, the CS, the MoI, the National MB, the MFA and other authorities with responsibilities at the border is being carried out in accordance with the Law on the State Border and other legal acts of the Republic of Moldova.

However, there is no single legal act as well as institutions which would coordinate the cooperation of authorities concerning the security of State border. 

As a solution for the mentioned problem could be the developing of a special institution – National Border Security Coordination Council.

The activities of the National Border Security Coordination Council have to be regulated by Law or Government Regulations.

The National Border Security Coordination Council is a collegial State institution, the purpose of the activities of which is to coordinate the activities of the institutions of State administration in the field of security policy for the State border. 

The Council shall have the following tasks:
· To draw up and implement a common strategy for the activities of the institutions of State administration in the field of security policy for the State border; 
· To facilitate co-operation of the authorities responsible for the security of the State border; 
· To evaluate proposals for the implementation of security policy for the State border, as well as draft legislative proposals in the field of security for the State border; 
· To analyse information regarding issues of security of the State border and to draw up proposals for the improvement thereof;
· To facilitate  and support international cooperation in the field of State border security;
· To analyse risks related to the security of the State border and to propose concrete measures to counteract them.

The Council has the right:
· In accordance with its competence, to request and receive from State and local government institutions the information necessary for the work of the Council;
· To invite experts to the meetings of the Council for the provision of consultations, as well as other officials in an advisory capacity ;
· To set up working groups for the carrying out of specific tasks; 

· To request and receive a report regarding the utilisation of funds for the implementation of State border security measures from any State or local government institution.
The Council shall consist of:

· Deputy Prime Minister – chairperson of the Council;

· The Chief (Director General) of the BGS – the deputy chairperson of the Council;

· The Minister of Interior;

· The Minister of Finance;

· The Minister of Foreign Affairs and European Integration;

· The Minister of Defence;

· The Minister of Transport and Roads;

· The Minister of Agriculture;

· The Minister of Health Care;

· The Chief of National MB;

· The Chief of the CS;

· The Chief of the Centre on struggle against economic crimes and corruption;
· Other state authorities.

Meetings of the Council shall be held not less than four times a year.
The Council shall have a quorum if more than one half of the Council members are present at a meeting thereof.

Working groups of the Council shall be established by a Council decision. The composition of a working group of the Council shall include experts from the relevant sector.

From the point of view of illegal immigration, a close co-operation between the BGS, CS and Police authorities is of utmost importance. In addition to the traditional form of co-operation – information exchange – there is need to establish a wide-scale three-level (central, regional and local) cooperation mechanism.

To improve the cooperation among institutions, it is necessary to develop cooperation agreements.
6.2. International Cooperation

Moldova has already concluded all most important agreements with Ukraine and Romania, with exception of that on Border Regime with Romania. Though the Agreement had been drafted due to different formalities its signing was delayed.  This Agreement is of great importance as it would form a legal basis for re-demarcation of the Moldovan-Romanian border and regulation of border incidents. The Agreement provides for Border Delegates’ institution, which would be very helpful tool when solving practical issues without transposing them to the higher (political or diplomatic) level.

Romania is accessing partnership in the EU, and therefore in future its border with Moldova may become the EU external border. Romania will have to follow the common visa policy, and, presumably, in two years time a visa regime will be introduced in respect to Moldovan citizens. The situation in regard to cross-border flows could be improved if the local border traffic regime were introduced at this border section. A similar simplified border crossing order is provided for in a relevant Agreement between Moldova and Ukraine. It must be noted that currently the Proposal for a Regulation of the European Parliament and of the Council laying down rules on local border traffic at the external land borders of the Member States and amending the Schengen Convention and the Common Consular Instructions is under consideration at the EU Working Groups. It would be advisable if Moldovan state institutions got familiar with the provisions of the mentioned  document, and consequently started exploring the possibilities of establishing new or additional BCPs for local border traffic thus facilitating cross-border movement and satisfying the EU visa regime requirements.

Moldova has already signed Agreements on Readmission with both neighbouring countries and some of the EU Member States. Moldova should make efforts to conclude relevant agreements with the remaining Member States.

International cooperation is based on the following agreements (protocols, memorandums of understanding):

· Treaty between the Republic of Moldova and Ukraine on State Border of 18 August 1999;

· Agreement between the Government of the Republic of Moldova and the Government of Ukraine on BCPs at Moldovan – Ukrainian State Border and simplification of formalities of border crossing by citizens that reside in border districts of 11 March 1997;

· Agreement between the Government of the Republic of Moldova and the Government of Ukraine on Taking over and Return of Persons across the Moldovan – Ukrainian State Border of 11 March 1997;

· Agreement between the Government of the Republic of Moldova and the Government of Ukraine on Organization of Joint Control at Moldovan – Ukrainian State BCPs 11 March 1997;

· Agreement between the Government of the Republic of Moldova and the Ministry Cabinet of Ukraine on Visa-free Trips of Citizens of 18 May 2001;

· Protocol between the Department of Border Troops of the Republic of Moldova and the State Border Protection Committee of Ukraine on Co-operation in BCPs at Moldovan-Ukrainian Border of 3 November 2001;

· Protocol between the Department of Border Troops of the Republic of Moldova and the State Border Protection Committee of Ukraine on Interaction in Protection of the Moldovan-Ukrainian State Border of 21 February 2003;

· Protocol between the Ministry of the Interior of the Republic of Moldova, the Department of Border Troops of the Republic of Moldova and the MoI of Ukraine, the State Border Protection Committee of Ukraine on taking over and return of persons across the Moldovan-Ukrainian State Border of 7 October 2003;

· Protocol between Border Guard and CS Authorities of the Parties on Organisation of Joint Controls at 5 BCPs of 12 January 2004;

· Protocol between the Department of Border Troops of the Republic of Moldova and the Administration of State Border Guard Service of Ukraine on Activity of Border Delegates of 27 January 2005;

· Protocol between the Border Guard Service of the Republic of Moldova and the Administration of State Border Guard Service of Ukraine on co-operation of operative bodies of 22 March 2005;
· Agreement between the Government of the Republic of Moldova and the Government of Romania on readmission of foreigners  of 27 July 2001;

· Agreement between the Government of the Republic of Moldova and the Government of Romania on mutual trips of the citizens of 11 September 2001;

· The Protocol between the Department of Border Troops of the Republic of Moldova and the General Border  Police Inspectorate of the Ministry of Internal Affairs of Romania on mutual trips of the citizens of 27 September 2001;

· Agreement between the Government of the Republic of Moldova and the Government of Romania on readmission of persons, signed in Bucharest on 27/07/2001, in force since 03/07/2002;

· Agreement between the Government of the Republic of Moldova and the Government of Ukraine on readmission of persons, signed in Kiev on 11/05/1997, in force since 23/12/1998;

· Protocol between the MoI of the Republic of Moldova, Border Troops Department of the Republic of Moldova, MoI of Ukraine, The State Committee on State Border Guarding of Ukraine regarding readmission of persons signed in Kiev;

· Agreement between the Government of the Republic of Moldova and the Government of Czech Republic on readmission of persons, signed in Prague on 07/08/2003;

· Arrangement between the MoI of the Republic of Moldova and MoI of Czech Republic on implementation of the Agreement of readmission, signed in Prague on 07/08/2003;

· Agreement between the Government of the Republic of Moldova and the Government of Hungary on readmission of persons, signed in Budapest on 04/06/1997;

· Protocol between the MoI of the Republic of Moldova and MoI of Hungary on implementation of the Agreement of readmission signed in Budapest on 20/02/2003;

· Agreement between the Government of the Republic of Moldova and Federal Council of Switzerland on readmission of persons, signed in Chisinau on 06/11/2003;

· Agreement between the Government of the Republic of Moldova and the Government of the Republic of Poland on readmission of persons, signed in Warsaw on 15/11/1994, in force since 28/05/1995;

· Memorandum of Understanding between the MoI of the Republic of Moldova and the MoI of the Republic of Poland on the implementation of the Agreement, signed in Warsaw on 15/11/1994, in force since 28/05/1995;

· Agreement between the Government of the Republic of Moldova and the Government of Italy on readmission of persons, signed in Rome on 03/07/2002, in force since 01/05/2004;

· Agreement between the Government of the Republic of Moldova and the Government of Lithuania on readmission signed in Chisinau on 06/12/2001, in force since 14/02/2004;

Conclusion and Recommendation

The most important border agreements with neighbouring countries are already in place and the form a good basis for further co-operation. On Moldavian side efforts need to taken to sign the Agreement on Border Regime with Romania. 

There is need to continue drafting and concluding agreements on readmission, especially those with the EU Member States.

In addition to the traditional form of co-operation – Border Delegates Institution – other ways of co-operation and good contacts should be established. The activity of regional co-operation centres/contact points should be developed and enhanced involving representatives from the Customs and the Police. The number of joint operations and, if needed, joint investigation of border crimes should be increased. All this would help to establish good partnership and avoid delays and bureaucracy in solving border problems. 

In the nearest future a work contacts should be established with border services of the EU Member States.

7. EU /SCHENGEN LEGISLATION 

To provide a successful joining of the Republic of Moldova to the EU, a special attention has to be paid to the incorporation of the EU legal acts into national legislation. 

To analyse the current legislation of EU and the correspondence of the legislation of the Republic of Moldova to the requirements of legal acts of EU, it is necessary to establish a work group within BGS. Its main task would be to analyse the legislation. 

In order that requirements of EU are enforced in the legislation of the Republic of Moldova, it is necessary to do the analysis of the legal acts (for each legal act of EU) like in the following example (ANNEX IV).

In order to provide a successful and timely joining of the Republic of Moldova to EU, in the current situation a special attention has to be paid to the analysis of legal acts and incorporation of the certain norms into the national legislation of the following EU legal acts:

7.1. The Convention Implementing Schengen Agreement of 14 June 1985.

In the legislation of the Republic of Moldova, primarily attention has to be paid to the correspondence of the following articles of the Convention to the national legislation:

-Article 1

-Articles 3-7 (except Article 5, paragraph 1, subparagraph d)

-Article 13

-Articles 26 and 27

-Article 39

-Articles 44-59

-Articles 61-63

-Articles 65-69

-Articles 71-73

-Articles 75 and 76

-Article 82

-Article 91

-Articles 126-130

-Article 136
7.2.Common Manual 

The inclusion of requirements of Common Manual would provide an adequate framework of procedures of border control to the requirements of EU. 

7.3. Best Practices and Recommendations for Border Management (EU Schengen Catalogue )

It is necessary to produce a detailed analysis of legal acts of the Republic of Moldova and internal legal acts of BGS in order to compare the current situation with the best practice which exists in EU, paying a special importance to the following aspects:

· Strategy and organisation structure;

· Infrastructure;

· Staff;

· Training;

· Equipment;

· Internal coordination;

· Different kinds of international cooperation;

· Rules and procedures;

· Particular cases for certain types of border.

7.4. Council Directive 2001/51/EC of 28 June 2001 Supplementing the Provisions of Article 26 of the Convention Implementing the Schengen Agreement of 14 June 1985 (OJ L 187 , 10/07/2001 P. 0045 – 0046)

The well-timed inclusion of the Directive into the national legislation will guarantee that the Republic of Moldova shall take the necessary steps to ensure that the obligation of carriers to return third country nationals provided for in the provisions of Article 26(1) (a) of the Schengen Convention shall also apply when entry is refused to a third-country national in transit if:
· the carrier which was to take him to his country of destination refuses to take him on board;

· The authorities of the State of destination have refused him entry and have sent him back to the Member State through which he transited.
7.5. Council Directive 2004/82/EC of 29 April 2004 on the Obligation of Carriers to Communicate Passenger Data (OJ  L 261 , 06/08/2004 P. 0024 – 0027)
Despite the fact that the incorporation date of the mentioned directive is September 5, 2006 also for member states, the enforcement of requirements of the Directive is very important.

In order to combat illegal immigration effectively and to improve border control, it is essential that all Member States (as well as the Republic of Moldova) introduce provisions laying down obligations on air carriers transporting passengers into the territory of the Member States (as well as the Republic of Moldova). 

The inclusion of the mentioned Directive gives the basis to determine an obligation for carriers to transmit at the request of the authorities the data of passengers: 

· The number and type of travel document used;
· Nationality;
· Full names;
· The date of birth;
· The BCP of entry into the territory of the;
· Code of transport;
· Departure and arrival time of the transportation;
· Total number of passengers carried on that transport;
· The initial point of embarkation.

The reception of the mentioned information would provide a well-timed analysis of risk and a possibility to detect people who illegally try to enter the Republic of Moldova. 

7.6. Council Decision of 27 March 2000 on the Improved Exchange of Information to Combat Counterfeit Travel Documents (OJ  L 081 , 01/04/2000 P. 0001 – 0003)
The incorporation of the requirements of the mentioned decision would facilitate the exchange of information with member states of EU and would provide and effective mechanism of detecting counterfeit travel documents.

7.7. 2004/581/EC: Council Decision of 29 April 2004 Determining the Minimum Indications to be used on Signs at External BCPs (OJ  L 261 , 06/08/2004 P. 0119 – 0124)
The analysis of the mentioned decision is important in order to plan well-timely the financial resources and to determinate the process of flow distribution in the BCPs. 
7.8 Council Regulation (EC) No 2007/2004 of 26 October 2004 establishing a European Agency for the Management of Operational Cooperation at the External Borders of the Member States of the EU (Official Journal L 349 , 25/11/2004 P. 0001 – 0011)
BGS of The Republic of Moldova in its future work has to follow the guidelines of EU Border Agency and the ongoing processes that are ensuring the security of the borders.
8. SUMMARY

8.1. Short Term, Medium Term and Long Term Priorities 

8.1.1. Short-term:   

· To draft a new primary and secondary legislation in order to transform the BGS into a law enforcement agency;

· To accomplish demilitarisation of the service by replacing conscripts with professional officers and to develop a new border guards’ and law enforcement officers’ ethics, morals and philosophy;

· To approve a completely new BGS training system for professional officers;
· To work out a new training program/ curriculum for the basic, further/ continuing training, prepare training materials and educate/ instruct the teachers;
· To take measures aimed at upgrading the BGS training capacity;
· To extend the knowledge of the personnel of all levels about the EU legislation;

· To conclude official inter-agency co-operation agreements;
· To implement measures aimed at preventing detrimental competition between different agencies with responsibilities at the border;

8.1.2. Medium-term:
· To continue incorporation of the EU/ Schengen requirements regarding border management into the national legislation;

· To establish the National Border Security Coordination Council;

· To adopt separate legal act – Procedures by which Persons Cross the State Border;

· To adopt legal act - Regulations regarding the Border Control Point Regime;
· To adopt Regulations Regarding Equipment and Technical Facilities necessary for Performance of Border Control.

· To create the basics for research work in management sector aimed at the improvement of BGS activities;
· To conclude the Treaty on Border Regime with Romania, to conclude Readmission Agreements with all EU member states;

· To conclude the Agreement on Local Border traffic with Romania;
·  To conclude Agreements on Cross-border Cooperation with Romanian and Ukrainian border guard authorities;

· To develop common cooperation between BGS, CS and Police in such fields as lawmaking, joint training, common risk analysis, joint operations, common data bases, etc.
8.1.3. Long-term: 
· To complete the harmonisation of the national laws on border management with the EU /Schengen acquis;
· To increase administrative capacity, i.e. to create conditions aimed to bring to service high-qualified officers, training concept and policy of personnel intended to facilitated on carrier; to strengthen officers’ motivation, to give possibility to master professional skills; to upgrade special skills of officers in the field of inter-agency and international cooperation;

· To get integrated into the cooperation instruments of border guard authorities of the EU member states (namely the FRONTEX Agency).
8.2. National Action Plan (national legislation) 

	No
	Title
	Elaboration date
	Enforcement 

date
	Responsible authority

	1.
	BGS Law
	01.01.06.
	01.06.06.
	BGS

	2.
	Government Regulation Service Process in the BGS
	01.01.06.
	01.06.06.
	BGS

	3.
	Government Regulation Remuneration in the BGS

	01.02.06.
	01.06.06.
	BGS

	4.
	Government Regulation Border Guard Uniforms and Accoutrements
	01.06.06.
	01.06.07
	BGS

	5.
	State Border Law (modification)
	01.01.06.
	01.06.06.
	BGS

	6.
	Code of Administrative Offences (modification)
	01.01.06.
	01.06.06.
	BGS

	7.
	Government Decision “Resignation from Soldiers in Military  Service in BGS”
	01.11.06.
	01.01.06.
	BGS

	8.
	Government Regulation Procedures by which Persons Cross the State Border


	01.01.07.
	01.06.07.
	BGS,

other responsible authorities

	9.
	Government Regulation Regarding Equipment and Technical Facilities Necessary for Performance of Border Control
	01.01.07.
	01.06.07.
	BGS

	10.
	Government Regulation on  National Border Security Coordination Council
	01.01.07.
	01.06.07.
	BGS,

other responsible authorities

	11.
	Government Regulation regarding the Border Control Point Regime

	01.01.07.
	01.06.07
	BGS,

other responsible authorities

	12.
	Inter-agency Cooperation Agreements
	01.10.06.
	01.01.07.
	BGS,

other responsible authorities


ANNEX I

Structure of Government regulation “Regulations regarding the Border Control Point Regime”
Chapter I 

General provisions

Chapter II

Application of Regime

Chapter III

Securing of the Regime

Chapter IV

Specific Features of the Regime at Motor Roads Border Control Points 

Chapter V

Specific Features of the Regime at Railway Border Control Points

Chapter VI

Specific Features of the Regime at River Port Border Control Points

Chapter VII

Specific Features of the Regime at Airport Border Control Points

Chapter VIII

Liability for Violations of the Regime

ANNEX II
Structure of the new BGS Law
Chapter I 

General Provisions
· Purpose of the Law

· Definitions

· What is BGS

· Legal Principles of the Activities of the BGS

· Cooperation with other Authorities

Chapter II 

BGS Structure and Deployment
· Composition of the BGS

· Chief (Director General) of the BGS
· Central Administration of the BGS
· Territorial Administration of the BGS
Chapter III 

BGS Competence

· Obligations of the BGS

· Rights of the BGS
· Investigation in BGS
Chapter IV 

Use of Physical Force, Special Devices, Service Dogs and Firearms in the Guarding of the State Border
· Use o Physical Force, Special Devices and Service Dogs in the Guarding of the State Border

· Use of Firearms in Guarding the State Border
Chapter V 

BGS Personnel
· BGS Personnel

· Basic Principles of BGS Recruitment

· Oath

· BGS Officers

· Non -commissioned Officers (Common Border Guard)

· BGS Employees

· BGS Trainees

Chapter VI

Service Ranks

· Awarding and Removing of BGS Service Ranks, BGS Promotion in Service Rank

Chapter VII

Service Process in the BGS

· Appointment to Positions

· Assessment of Border Guards

· Transfer of Border Guards

· Suspension of a Border Guard from Position

· Discharge from Position

· Retirement from Service of BGS

· Awards and Punishments

Chapter VIII

Legal Protection and Operation Guarantees for Border Guards

· Legal Protection of Border Guard

· Border Guard Remuneration

· Operational Guaranties for Border Guard

· Service and Employment Rights of Border Guards

· Leave

· Social Guaranties for Border Guards

· Pensions

· Prohibitions for the Border Guards

Chapter IX

Provisions for the Wearing a Uniform

· Wearing of a Uniform

· Uniform Wearing Prohibitions

Chapter X

Transitional Provisions

· Entry in to the Force

· Implementation of the law During the Reorganization Period of BGS
ANNEX III
Government Regulations (according to BGS Law)

	No
	Title
	Nature
	Elaboration date
	Enforcement date

	1. 
	Service process in the BGS
	Has to regulate in greater details:

· The recruitment procedure of personnel at BGS;

· Procedure of the discharge of personnel;

· The procedure of granting and reception of contributions;

· The procedure of granting and reception  of compensatory payment;

· The procedure of awarding;

· The procedure of punishment;

· The procedure of investigation before the administration of punishment;

· Duration of punishments.


	01.01.06.
	01.06.06.

	2.
	Remuneration in the BGS

	Has to regulate in greater details:

- Salary;

- Additional payment.

	01.02.06.
	01.06.06.

	3.
	Border Guard uniforms and accoutrements
	Has to regulate in greater details:

- Uniforms (description, illustration);

- Uniform wear life;

- Delivery norms.

	01.06.06.
	01.06.07.


ANNEX IV
Title of the legal act

	Article of the legal act
	National legal act in which the norm of legislation is described


	National legal act in which the norm of legislation shall be described


	Necessary funding


	Planned date of enforcement 


	Responsible institution (department)







                    The European Union’s TACIS Programme for Moldova
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