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	 Cooperation in the field of justice and home affairs is not implemented in the same way as Community policies (the common agricultural policy or regional policies, for example). Given the great sensitivity of matters relating to public order, the Treaty has accorded very great weight to the Member States and to the bodies of the European Union in which they participate directly. The powers of the European Commission, the European Parliament and the Court of Justice have been limited for the same reason. From this viewpoint, implementation of JHA is very different from the implementation of Community policies. Under the Treaty of Maastricht, the JHA lacked the legal instruments such as "directives" or "regulations" which exist for Community policies. It used only instruments that were specific to the third pillar. With the entry into force of the Treaty of Amsterdam, civil law matters, asylum and immigration became community matters, with police and judicial cooperation in criminal matters remaining within the third pillar.
The Treaty of Amsterdam brings certain areas within the Community legal order, namely policy on visas, asylum, immigration and other policies connected with the free movement of persons. The Treaty stipulates the measures to be taken by the Council with a view to the progressive establishment of an area of freedom, security and justice within five years of its entry into force.
The Treaty of Amsterdam lays down that, for a transitional period of five years following its entry into force, the Council shall in general act unanimously on a proposal from the Commission or on the initiative of a Member State and after consulting the European Parliament. After this period, the Council shall act on proposals from the Commission which shall henceforth acquire sole right of initiative. However, the Commission must examine any request by a Member State that it submit a proposal to the Council.
With regard to the decision-making procedure, it is laid down that the Council, acting unanimously after consulting the European Parliament, may take a decision with a view to making all or part of the areas covered by this Title subject to the codecision procedure. As regards the procedures and requirements for the issue of visas by the Member States and rules on uniform visas, the Treaty provides for the codecision procedure to apply after the transitional period without the Council having to take a decision.
As regards areas brought under the Community, the Treaty provides for recourse to Community instruments, i.e. regulations, directives, decisions, recommendations and opinions.
The third pillar has been decisively reorganised - areas have been changed, new legal instruments added, the role of the Community bodies defined and enhanced cooperation clarified. As regards Title VI of the Treaty on European Union, i.e. areas still covered by the third pillar (police and judicial cooperation in criminal matters), the Treaty lays down the Union is to provide citizens with a high level of level of safety within an area of freedom, security and justice by developing common action among the Member States in the fields of police and judicial cooperation in criminal matters and by preventing and combating racism and xenophobia. In order to achieve that objective, the Member States undertake to inform and consult one another within the Council with a view to coordinating their action, establishing collaboration between the relevant departments of their administrations. To that end, acting unanimously on an initiative of any Member State, the Council may adopt common positions, framework decisions and decisions and establish conventions. The instrument of joint action is no longer provided for by the Treaty on European Union.
The actors in cooperation in the field of justice and home affairs
The European Council
The European Council brings together the Heads of State and of Government of the Member States of the European Union as well as the President of the European Commission. Although its role is not specifically mentioned in the provisions on CJHA, it has an important place in this area as for the whole development of the European Union. Meeting at least every six months, this high-level political body instigates the priorities, direction and political guiding principles of the Union. A special European Council devoted exclusively to JHA matters has been organised for 15 and 16 October 1999 in Tampere (Finland).
The Council of the European Union
The Council of the European Union is formed by the representatives of each Member State at ministerial level. It is generally the Ministers for Justice and of the Interior acting within the Justice and Home Affairs Council who deal with justice and home affairs issues. It is for the Council to adopt common positions and framework decisions and draw up conventions, following the European Council's guidelines. Apart from certain exceptions, it acts unanimously.
The proceedings of the Council are prepared by the Permanent Representatives Committee (COREPER). The Permanent Representatives, who are the ambassadors of the Member States to the Union, act in this area as they do with regard to other Community policies or the common foreign and security policy. The Article 36 Committee (its name derives from Article 36 of the Treaty setting it up) is composed of senior officials of the Member States: it coordinates activities in the area of police and judicial cooperation in criminal matters and can issue opinions to the Council, either at the latter's request or on its own initiative. Similar ad hoc Committees have been set up to deal with communitarised areas. They prepare the dossiers submitted via Coreper to the Justice and Home Affairs Council.
The Presidency
Every six months, another Member State of the Union takes it in turn to assume the office of President of the European Council, the Council of the European Union and the bodies responsible for preparing proceedings (COREPER, Article 34 Committee and, at a lower level, working parties). The Presidency plays the role of providing impetus for and following-up proceedings. It is assisted in this task by the General Secretariat of the Council. The Secretariat, which ensures the overall smooth operation of the Council, assists the Presidency, advises it and deals with any organisational difficulties. Directorate-General H deals with three main sectors: asylum/immigration, police/customs cooperation and judicial cooperation in civil and criminal matters.
The Member States
The Member States inform and consult one another within the Council in order to coordinate their action and establish cooperation between the various departments of their administrations. They also defend common positions in international fora. But their main role is to provide the initiative: they may propose that the Council adopt common positions or other joint decisions or draw up conventions in all the JHA areas.
The roles of the Commission, European Parliament and Court of Justice
The European Commission does not have sole right of initiative in CJHA, as it does in respect of exclusively Community policies. It shares this role with the Member States. The Treaty does, however, give it the right of initiative in all JHA areas. Where areas brought under the Community are concerned, the Commission will have sole right of initiative after the transitional period (5 years following the entry into force of the Treaty). The President of the European Commission joins the Heads of State and of Government in the European Council. The Commission takes part in the meetings of the Council, Coreper, the Article 36 Committee and the working parties.
While the roles of the Court of Justice and the European Parliament have been strengthened by the Treaty of Amsterdam, they are less powerful than in the framework of Community policies. In the areas covered by the third pillar, the Parliament is consulted by the Presidency on all decisions of a binding nature in the JHA area. The Presidency and the Commission regularly inform the European Parliament of the activities undertaken, and the Parliament holds annual discussions on the progress achieved in these areas.
Nor does the Court of Justice have the authority that it wields in Community policies. As regards the areas that remain within the third pillar (police and judicial cooperation in criminal matters), any Member State may acknowledge the competence of the Court to give a preliminary ruling on the validity and interpretation of framework decisions and decisions, on the interpretation of conventions and on the validity and interpretation of their implementing measures.
The Court has jurisdiction to review the legality of framework decisions and decisions when proceedings are instituted by a Member State or by the Commission, e.g. in the case of an infringement of an essential procedural requirement or an infringement of the Treaty. The Court is also competent to settle disputes between Member States.
Where areas brought under the Community are concerned, the Court is competent to interpret the new Title of the Treaty and to decide on the validity and interpretation of acts done by the Community institutions when an issue is raised before a national court whose decisions are not subject to appeal under national law and which requests the Court to rule on a question of interpretation or acts done by the Community institutions.
The Court has no jurisdiction to review the validity and proportionality of operations conducted by the police or other law enforcement agencies of a Member State or the exercise of the responsibilities incumbent upon Member States with regard to the maintenance of law and order and the safeguarding of internal security.
JHA instruments
The Treaty of Amsterdam creates a distinction between the free movement of persons and the establishment of an area of freedom, security and justice. It is as a result of this distinction that policy in the area of visas, asylum, immigration and judicial cooperation in criminal matters has been made Community matters. This has made it possible to use Community instruments such as regulations or directives instead of conventions (which, since they are subject to ratification, require rather cumbersome procedures prior to their entry into force), decisions, recommendations and opinions.
With regard to areas remaining within the third pillar, the Treaty provides for the following instruments:
Common positions
The Council of the European Union can adopt "common positions" unanimously. These common positions define the European Union's approach on a given question. Thus, a common position was decided upon, prior to the entry into force of the Treaty of Amsterdam, for the harmonised application of the definition of the term "refugee" in asylum matters. This definition enables national administrations to follow the same guidelines when granting a person refugee status.
Framework decisions and decisions
The Council of the European Union may take framework decisions to approximate the laws and regulations of the Member States. While these legal instruments are binding on the Member States as regards the result to be achieved, they remain free to choose the means by which to do so. The Council may also adopt decisions in the JHA area. These decisions, which cannot have direct effect, are then supplemented by implementing measures. Prior to 1 May 1999, the Council of the European Union was able to adopt joint actions. For example, it adopted such an action in 1996 to create a directory of specialised competences, skills and expertise to combat terrorism.
The Council adopts framework decisions and decisions by unanimity. Implementing measures, when necessary, may be adopted by qualified majority.
Conventions
Conventions are a traditional instrument of international law. The Council of the European Union may draw up conventions, which it recommends to the Member States for adoption, as in the case of two conventions relating to extradition which were adopted in 1995 and 1996. Contrary to common positions and other decisions, conventions have to be ratified by the national parliaments of the Fifteen. The implementation of conventions is thus particularly slow and unwieldy.
Since the entry into force of the Treaty of Amsterdam, conventions enter into effect, save as otherwise provided, once they have been adopted by at least half of the Member States.
Resolutions, recommendations, declarations, conclusions etc.
The Council has resorted to a whole series of instruments to express its political will. It has, for example, adopted a resolution on the protection of witnesses in the fight against organised crime, or a recommendation to prevent disturbances likely to occur at football matches, or even a declaration about motorcycle gangs. These instruments are very often used for their "flexibility": unlike the other instruments mentioned above, they are not binding upon the Council and the Member States.
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Has the cooperation introduced by the Treaty on European Union in 1993 in order to create an area of freedom, security and justice been effective over the last five years? Even though this reference period is too short to give any final assessment, certain comments can be made about the consistency of CJHA, the effectiveness of the decision-making process and the protection of human rights and fundamental freedoms.
Consistency
The question of consistency in the field of justice and home affairs may be raised in two respects.
Firstly, this cooperation follows on from various initiatives regarding police, customs and judicial cooperation which were launched by the Member States in the 1970s (judicial cooperation, for example, originated in the framework of the Council of Europe and dates back to the 1950s). Groups of experts in various areas used to meet and they multiplied onan intergovernmental basis, with no direct link with the European Communities. The Treaty on European Union, and in particular Title VI of the Treaty, provided a framework for that cooperation. It provided a new structure with a permanent secretariat, combined efforts and named the actors and joint instruments for dealing with sensitive issues. Even though some degree of unwieldiness in working structures can be perceived, consistency has largely been improved as a result.
The consistency of cooperation in the field of justice and home affairs must also be viewed in relation to Community policies, which involve the institutions of the European Union intervening differently by means of separate instruments (such as regulations and directives). The achievements of CJHA and those of the Community policies have occasionally clashed and overlapped. Should drugs issues fall into the net of health policy (Community) or that of CJHA (trafficking, drug dependency)?
Should not questions of asylum, immigration and external frontiers be dealt with in the context of freedom of movement of persons, in a Community framework? The Amsterdam Treaty will improve consistency between Community policies and CJHA. Thus, asylum, immigration and border controls have been be transferred to the Community framework, subject to a few specific adjustments.
Effectiveness of the decision-making process
The legal instruments proposed in the CJHA framework have proved difficult to use. No precise description of the effects of a common position or a joint action had been contemplated in the Treaty on European Union. Other tools such as resolutions, decisions and declarations have been introduced. As for conventions, they have proved to be a very unwieldy instrument, as States have to submit them for ratification at national level. Although numerous conventions have been signed, their implementation is still awaited, whereas circumstances often call for rapid responses. Nevertheless, the national parliaments are working on this problem and improvements in this area can be expected.
The roles of the Commission, European Parliament and Court of Justice, which are weaker than in the Community framework, have often been highlighted. The Commission, the European Parliament and some Member States were in favour of copying, to some degree, the Community decision-making process, which was considered more effective, in the field of justice and home affairs. The question of moving from unanimity to the qualified majority voting rule has also been raised in order to improve the effectiveness of CJHA. The cards have been dealt differently, for some sectors, as a result of the Amsterdam Treaty.
Protection of human rights and fundamental freedoms
In implementing police, judicial or customs cooperation, the European institutions have planned to pool information of a sensitive nature which is, or will be, managed by large databases. These databases quite obviously contain data on individuals, which are of a personal and confidential nature. How is the protection of public security and order to be reconciled with respect for the privacy of individuals? This question, which is being debated at national level, recurs at European level whenever cooperation is being established.
It should be borne in mind that cooperation in the field of justice and home affairs is relatively recent and new in the context of the Treaty on European Union. It involves national traditions, differing legal systems and administrations which have to find ways of cooperating. The failings of CJHA have been identified during this "running-in" period. To remedy them, new provisions have been inserted into the Treaty signed in Amsterdam amending the Treaty on European Union. Great progress was, in fact, made in Amsterdam by the Member States, who were aware of the challenges to be faced by CJHA and what was at stake.   The path towards the establishment of a real area of freedom, security and justice is now open. The Tampere European Council (15-16 October 1999), by defining objectives that are both specific and ambitious, has opened the way to new progress.
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